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SUPPLEVMENTAL DEA S ON AND CRDER
h ctober 27, 1977, the Agricultural Labor Rel ations Board (the

Board) issued an Qrder requiring Respondent to reinstate Jesus Qutierrez to his
fornmer or an equivalent job and make hi mwhol e for any noney | osses he suffered
as aresult of Respondent’'s discrimnatory acts. John Van Wngerden, et al.
(xct. 27, 1977) 3 ALRB No. 80.

n Decenber 2, 1980, a hearing was held before Admnistrati ve Law
dficer (ALO Robert L. Burkett for the purpose of determning the anount of
backpay due Jesus Qutierrez. n February 17, 1981, the ALOissued the attached
Decision in this. natter, indicating the anounts due Qutierrez. Thereafter,
Respondent filed tinely exceptions and supporting brief.

Pursuant to Labor (ode section 1146, the Board has del egat ed
its authority to a three-nenber panel.

The Board has considered the record and the attached Decision in |ight
of the exceptions and brief and has decided to affirmthe ALOs rulings,

findings, and conclusions, and to adopt his recomrendati ons.



CROER
Pursuant to Labor Gode section 1160.3, the Agricul tural Labor

Rel ati ons Board hereby orders that Respondents John Van Wngerden, Hank Van
Wngerden/ B Il Van Wngerden, and Case Van \Wngerden, dba Dutch Brothers and
Successor Conpani es, Max-1-Muimand Valley Howers, their officers, agents,
successors, and assigns, shall pay to Jesus Qutierrez the amount of $8699. 13
(principal and interest on backpay to the date of this Oder), plus .0001944
percent sinple interest per day on the principal backpay amount of $6932. 52
until the date Jesus Qutierrez actually receives paynent thereof.

Dated: GOtober 8, 1981.

HERBERT A PERRY, Acting Chai rnman

JGN P. McCARTHY, Menber

JEROME R WALD E Menber

7 ALRB No. 30 2.



CASE SUMVARY

John Van Wngerden, et al. (UW 3 ALRB No. 80
7 ALRB No. 30
Case No. 75-C&211-M

ALODEO S N

This natter was heard by an ALOto determne the anount of backpay owed to an
enpl oyee di scharged for engaging in protected activity in Novenber, 1975. 3
ALRB Nb. 80. The ALO uphel d the nodi fi ed backpay specification (to which the
parties stipul ated) which accounted for interi mearni ngs between Novenber 1975
and Novenber 1979. The ALOrejected as specul ati ve Respondent's argunent t hat
t he enpl oyee woul d have been laid off in My 1976, as the evi dence shewed t hat
the other work was avail abl e after My 1976.

BOARD DEQ S ON

The Board adopted the ALODecision inits entirety and ordered Respondent to
i rmedi at el y pay Jesus Qutierrez backpay as describe in the stipul ated
specification plus seven percent interest re tr. date of paynent.

* * *

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB
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DEO S ON

S atenent of the Case

Robert L. Burkett, Admnistrative Law Gficer: This case vas heard before
me on Decenber 2, 1980 in nard, CGalifornia; all parties were represented
b¥ counsel . This nmatter was a backpay hearing pursuant to Section 20290 (a)
of the Gal. Admn. Code.

The Agricultural Labor Relations Board, thereafter called the Board, having
issued its order on Cctober 27, 1977, and the Gourt of Appeal having deni ed the
Petition for Reviewon August 8, 19"9, directed John Van Wngerden, et al,
hereafter called Respondents to do the foll ow ng:

_ "a. immediately offer enpl oyees, Pedro Reyes, Luis Canpos and Jesus
Qutierrez reinstatenent to their former or substantially equival ent jobs,
wthout prejudice to their seniority or other ri ?hts and privel eges, and nake
each of themwhol e for any | oses he nay have suffered as a result of this
termnation.



The Board al so directed that the backpay awards be conputed in
accordance with the formul a adopted in Sunnyw de Nurseries, Inc.,
3 ALRB No. 42 (1977).

H ndi ngs of Fact

|. Introduction

The taking of evidence concerning the backﬁay speci fications for Luis Canpos
and for Pedro Reyes were bifurcated fromthis action; the Canpos bifurcation
was stipul ated to, while the Reges bi furcation was objected to by
Respondent. It was stipulated by all parties that the findings of fact and
concl usi ons of |aw decided at this hearing woul d be binding on any of the
future bifurcated hearings. The only issue |left to be determned woul d be
the anount of backpay owed M. Canpos and M. Reyes.

[I. The Facts

Gounsel for Respondent argues that Luis Canpos and Jesus QGutierrez woul d have
been laid off in the nornmal course of business and woul d have ne rely on the
cases of NLRBv. Transanerica Freight Lines, 45 LRRM 2864 (7th Adr., 1970);
Jobbers Supply Inc., 28 LRRM 1208, 236 NLRB No. 15; and NNRB v. Garolina Ml s,
2S LRRVI 2525 (4th dr., 1951), to conclude that these enpl oyees were entitled
to no backpay during an economc |ayoff Counsel further argues that there was
no work available arter My 31, 1976 when the individuals hired to repl ace M.
Canpos and M. Giutierrez were laid off.

In order to determne whether or not work was available it is necessary to
anal yse the entire bui sness operation not only of the Van Wngerden Brot hers,
but of the Dutch Brothers and the successor conpanies. unsel for Respondent
argues that the nere fact that enpl oynent rmay have been available in the
overall| Dutch Brothers conpl ex does not nean that the enpl oyees in question
woul d have been entitled to enpl oynent.

The testinony of John Van" Wngerden (Reporters Transcript, pages 31-through
55) indicates strongly that there was a unity of interest between the Dutch
Brothers and the Van Wngerden Brothers during the period of tine that
Respondent clains that M. Canpos and M. Qutierrez coul d not have been
reinstated due to the fact the that there was no work available to them It
seens clear fromthe record that there was an unspecified nunber of greenhouse
enpl oyees and that these two individual s could have been nerged into that
wor kforce in conpliance wth the Board's previous order. Wiile it is the
position of Respondent that the nere fact that enpl oynent rmay have been

avai lable in the overal | Dutch Brothers conpl ex does not nean that the

enpl oyees in question woul d have been so enpl oyed, the use of a Wngerden
foreman to supervise Dutch Brothers enpl oyees I ndicates a clear nergence of
interest on the part of the two operations.



It istrue that the two individuals hired to repl ace Jesus Qiiterrez and
Luis Canpos were laid off in the nornal course of events on or about My 31,
1976* there is no way that | can conclude that the sane fate woul d have
befal | en Jesus Qutierrez and Luis Canpos. This was a snall operation, not
an assenbl yl i ne plant such as General Mt ors.

Ina snmall agricultural operation such as this each enpl oyee nust be judged
on his/her particular skills and personality and howthey fit into the
general operation. It is quite possible, therefore, that at the concl usi on
of the 8reen house work Jesus Gutierrez and Luis Canpos woul d have been
retai ned and ot her work woul d have been found for them

Finally, the payroll records were found to be of little evidentiary val ue.

I ndeed, they cast serious doubt on many of Respondent's assertions in regards
to the size of the workforce, the availability of jobs, and the work histories
of various nenbers of the famly. In reaching ny conclusions | have given very
little weight to these records, other that that they buttress ny findi ngs that
there was enpl oynent available to Jesus Qutierrez and Luis Canpos fromthe date
of this unlawf ul discharge, Novenber 14, 1975, until the bonafide offer of
restatenent, Novenber 27, 1979 and for Jesus Gutierrez fromNovenber 22, 1975
to Novenber 22, 1979.

| make no findings of fact in regards to Pedro Reyes.

oncl usi ons of Law

Having found as a natter of fact that there was work available for Luis Canpos
and Jesus Cutierrez fromNovenber 1975 through Novenber 1979, | hereby concl ude
that they are both entitled to backpay for this entire period, subject to
mtigation.

This issue of mtigationis only directed towards M. Qitierrez as
stated at the outset.

The figures in General Qounsel's backpay specifications as amended by
stipulation at the hearing are not in dispute. Gounsel for Respondent asks

t hat backﬁay inthis case be figured on an annual basis rather than quarterly,
and ask that | nake an quitabl e adjustrment in the anount of interest ow ng
according to the figures in Exhibit A of Respondent's Post Hearing Brief.

Respondent further asks that | find that M. Qitierrez's three nonths absence
fromwork woul d relieve the Respondents from backpay |iabili tg as of Cctober
1978 because he woul d have | ost his job had he been enpl oyed by Respondents for
the sane reason that he lost his job wth the garbage conpany. The record is
clear that he testified that he |eft his job wth permssion and was not
rehired because of nunerous |ayoffs on the job. (e cannot conclude that he
woul d not have been gi ven permssion had he been a | ong termenpl oyee of _
Respondent or that he woul d have been denied a job on return., | therefore find
that M. Qutierrez is entitled to backpay, wth mtigation, fromNovenber 22,
1975 to the bonafide offer of reinstatenent, Novenber 22, 1979.



M/ conputations are based on the formula as |ai d down in Sunnysi de
Nurseries, Inc., 5 ALRB No. 42 (1977), which nandated that:

"Loss of pay is to be determned by nultiplying the
anount of days the enpl oyer was out of work by the
anount that the enpl oyee woul d have earned per day.
If on any day t he enpl oyee was enpl oyed el sewhere,
the net earnings of that day shall be substracted
fromthe anount the enpl oyee woul d have earned at
(Respondents) for that day only. The award shal
reflect any wage increase, increase in work hours or
bonus gi ven by the Respondents since the di scharge.
Interest shall be conputed at the rate of 71 annum™

I n reachi ng mtigation conclusions | have relied upon the stipul ations
entered into by counsel at the tine of the hearing.

Dat ed: 011, lCIjI at Los Angeles, Galifornia

RHS 1R

RBERT L. BURKETT
Admnistrati ve Law Gficer



1975

G oss Backpay
Mtigation
Net Backpay

1976

G oss Backpay
Mtigation
Net Backpay

1977

G oss Backpay
Mtigation
Net Backpay

1978

G oss Backpay
Mtigation
Net Backpay
1979

G oss Backpay

Mtigation
Net Backpay

$450. 00
-0-
$450.00 + 7% Yearly Interest

$7538
$4108. 75
$3429.25 + 7% Yearly |nterest

$7800
$8510. 48
-0-

$8050
$7162. 73 + 7% Yearly |nterest
$ 887.27

$8250
$6084 + 7% Year |y |nterest
$2166
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